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DETAILED ACTION 

Allowable Subject Matter 

1. The indicated allowability of claims 10-12, 15-16, 22-25 and 30-31 is withdrawn in view of the 
newly discovered reference(s) to Sheafe, III US 3,704,805, Chiodo US 5,934,495 and Eberhart US 
4,749,100. Rejections based on the newly cited reference(s) follow. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all obviousness 

rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 
of this title, if the differences between the subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made to a person having ordinary skill in the art 
to which said subject matter pertains. Patentability shall not be negatived by the manner in which the invention was 
made. 

3. Claims 1-4, 6-8, 11-12, 15-20, 24, 26 and 30-33 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Sheafe, III US 3,704,805 in view of Eberhart US 4,749,100 and in view of Chiodo US 
5,934,495. 

Examiner notes Eberhart '100 was published June 7, 1988, which is well before Applicant's 
earliest priority date of November 12, 1997. Chiodo '495 is a continuation of an application which was 
filed on March 2, 1995. Sheafe '805 was published in December 1972. 

Sheafe '805 teaches a cap member (12) with a pull tab (16), score (14) defining an opening, an 
annular groove (20) and a peripheral curl for attaching to a hollow body member (11). Concave portion 
(18) will permit excess fluid to drain back into the drink opening. 

The reference fails to teach a filler material covering the groove. 

Eberhart '100 teaches a removable sanitary lid (22) for beverage cans, comprising flange (26), 
sheet (24) and a portion intermediate the flange and sheet which is unlabeled, but located at (20) which 
fills the groove. 

It would have been obvious to one having ordinary skill in the art at the time the invention was 
made to apply the sanitary lid of Eberhart '100 to the beverage can of Sheafe '805, motivated by the 
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benefit of preventing contaminants from collecting on the top surface of the can before a user first drinks 
from the container. 

Eberhart '100 fails to teach the material permitting the end wall of the beverage can on which it is 
disposed to be exposed. However, the reference does teach in column 2, lines 27-30, that the lid should 
be formed of "plastics" or "biodegradable material" so long as the material is flexible. 

Chiodo '495 teaches a protective cover for drink cans, and teaches in column 2, lines 20-24 that 
the lid be formed preferably of a transparent biodegradable plastic. Because the plastic taught therein is 
transparent, the center panel of a beverage can on which a cover, such as that of Eberhart '100 is 
disposed, although completely covered over, is "exposed" to light, much the same as a person standing in 
a window is "covered" by the window, but it still "exposed". 

It would have been obvious to one having ordinary skill in the art at the time the invention was 
made to modify the sanitary cover of Eberhart '100, forming it of the biodegradable thermoplastic taught 
by Chiodo '495, which is transparent, motivated by the benefit of allowing a user to be able to visually 
inspect the surface of the can of Sheafe '805 to see if there is any dirt or particles on the surface. It has 
been held to be within the general skill of a worker in the art to select a known material on the basis of its 
suitability for the intended use as a matter of obvious design choice. In re Leshin, 125 USPQ 416. 

Regarding claim 3, the cap could be unfolded from the container body at seam (13) and is thus 
read to be "removable". 

Regarding claim 4, Examiner notes Sheafe '805, figure 6, whereby it can be seen the center point 
of the cap (located at the unlabeled rivet) is higher than a peripheral portion adjacent the rim/annular 
groove (20). 

Regarding claim 1 1 , Examiner reads the term "fixed" to be held in place. Examiner notes the 
forces of friction between the groove and the sealing member, such as seen in Eberhart '100, figure 6, will 
hold the filling member firmly in place on the beverage can of Sheafe '805. 

Regarding claims 15-16 and 30-31, the "suction portion" is read to be the smooth outer surface, 
which is shown in figure 6 to wedge itself into an associated container countersink, which will force out 
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extra air and thus create an inherent vacuum force which would hold the member to the surface of the 
can. 

Regarding claims 17-18, figure 6 shows the cover will extend radially inwardly from the 
countersink at (24), and is at about the same level as the center panel, since the bottom surface of the 
cover is flush with the top surface of the can. 

Regarding claim 26, the claim depends from claim 2, which limits the cap for use on a can. Thus, 
the cap must only be capable of being used in the intended manner, i.e. it must only be capable of being 
applied to a can such that there will be mechanical deformation. In the instant case, the cap could be 
applied to can with a countersink which is narrower than the channel-fitting portion (20) such that it will be 
compressed in upon itself, thus comprising a mechanical deformation. 

4. Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over Sheafe, III US 3,704,805 
in view of Eberhart US 4,749, 1 00 and in view of Chiodo US 5,934,495, as applied above to claim 1 , and 
further in view of Strube et al. US 6,202,880. 

Examiner notes Strube '880 was published on April 3, 1997 which is before Applicant's earliest 
priority date of November 12, 1997. 

Strube '880 teaches in column 3, lines 25-28, that the can end is "stiffened by usual ribs 5a or 
beads 5d or two-dimensional deformation(s) 5b." 

It would have been obvious to one having ordinary skill in the art at the time the invention was 
made to apply stiffening ribs to the end wall of the can of Sheafe '805, as taught by Strube '880, 
motivated by the benefit of reinforcing the end wall from internal pressures. 

5. Claims 10, 12, 23 and 25 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Sheafe, III US 3,704,805 in view of Eberhart US 4,749,100 and in view of Chiodo US 5,934,495 as 
applied above to claims 1 and 1 1 , and further in view of Labbe US 5,647,497. 

Examiner notes Labbe '497 was filed on February 21, 1996, before Applicant's earliest priority 
date of November 12, 1997. 
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Eberhart '100, as modified above, teaches all limitations substantially as claimed but fails to teach 
the filler material comprising an adhesive material. Instead, the device is held to the can end by an 
annular bead 926) which snaps over the can folded edge (18). 

Labbe '497 teaches a variety of covers for beverage can ends, and notes in column 4, lines 38-43 
that "it is believed to be within the skill of one of ordinary skill in the art to select a glue or other adhering 
substance capable of adhering the piece (24) of sheet material to the outer surface (15) while enabling 
easy removal of the piece (24) from the top wall (14)." 

It would have been obvious to one having ordinary skill in the art at the time the invention was 
made to modify the cap of Eberhart '100, replacing the annular snap band and affixing it to a beverage 
can end with a glue or other adhering substance, as taught by Labbe '497, motivated by the benefit of 
reducing the overall amount of material used in forming the cap. 

Regarding the location of the adhesive being in the countersink, Examiner notes that although 
Labbe '497 teaches the adhesive being applied to the outer surface (15), it would be obvious to apply the 
glue to the countersink portion as well, because the seal of Eberhart '100 is designed to seal within the 
countersink. 

Allowable Subject Matter 

6. Claims 13-14 and 27-29 are objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the base claim and 
any intervening claims. 

Response to Arguments 

7. Applicant's arguments with respect to claims 1-33 have been considered but are moot in view of 
the new ground(s) of rejection. 
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Conclusion 

8. The prior art made of record and not relied upon is considered pertinent to applicant's disclosure: 
See attached PTO-892 citing relevant references. 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to JAMES N. SMALLEY whose telephone number is (571)272-4547. The examiner can 
normally be reached on Monday - Friday 10 am - 7 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Anthony Stashick can be reached on (571 ) 272-4561 . The fax phone number for the organization where 
this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained from 
either Private PAIR or Public PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) 
at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer Service Representative 
or access to the automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272- 
1000. 

/James N Smalley/ 
Examiner, Art Unit 3781 

/Anthony D Stashick/ 
Anthony Stashick 

Supervisory Patent Examiner, Art Unit 3781 



